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 1.  TIME:  9:00   CASE#: MSC13-02715 
CASE NAME: CAVANAGH VS. SWALLOW 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY BRADLEY CAVANAGH 
* TENTATIVE RULING: * 
 
Hearing continued to 10/3/18 at the request of the moving party. 
 

  

 2.  TIME:  9:00   CASE#: MSC17-00735 
CASE NAME: OYEDELE VS. WINGARD 
HEARING ON MOTION TO SET ASIDE DISMISSAL AND CONTINUE TRIAL DATE 
FILED BY JUMOKE OYEDELE, PETER ESHIETT 
* TENTATIVE RULING: * 
 

NOTE: Dept. 9 is in Jury Trial so if you intend to argue the Tentative Ruling you will need to 

email Department 9 at dept9@contracosta.courts.ca.gov In the email you must provide what 

you specifically intend to argue or what you don’t like about the ruling. You must cc all opposing 

counsel/parties on the email and Department 9 must receive the email by 4:00 p.m. today. 

Department 9’s phone will not be answered between 1:30 p.m. and 4:00 p.m.  

Appearances required.  Plaintiffs shall be prepared to discuss why they need a continuance, 
how much time they need, and whether any continuance should also result in a continuance of 
the discovery cutoff dates.  In advance of the hearing, the parties shall attempt to reach 
agreement on a new trial date based on a continuance of three to six months, in case the court 
grants the motion. 
 

  

 3.  TIME:  9:00   CASE#: MSC17-00735 
CASE NAME: OYEDELE VS. WINGARD 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY JAMES WINGARD, DYAN WINGARD 
* TENTATIVE RULING: * 
 

NOTE: Dept. 9 is in Jury Trial so if you intend to argue the Tentative Ruling you will need to 

email Department 9 at dept9@contracosta.courts.ca.gov In the email you must provide what 

you specifically intend to argue or what you don’t like about the ruling. You must cc all opposing 

counsel/parties on the email and Department 9 must receive the email by 4:00 p.m. today. 

Department 9’s phone will not be answered between 1:30 p.m. and 4:00 p.m.  

James and Dyan Wingard’s Motion for Summary Judgment or Summary Adjudication of 
the Breach of Contract and Declaratory Relief Causes of Action in their First Amended Cross-
Complaint filed December 21, 2017 (“FACC”) is denied.  Summary judgment is denied because 
the motion does not address all ten causes of action of the FACC.  Summary adjudication of the 
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breach of contract causes of action is denied because the Wingards have failed to meet their 
initial burden as to the damages element of those causes of action.  (See Paramount Petroleum 
Corp. v. Superior Court (2014) 227 Cal.App.4th 226, 241; FACC ¶ 37, 80, 89, 96.)  Summary 
adjudication of the cause of action for declaratory relief cause of action is denied for the reasons 
stated below. 
 

Background 
 
Plaintiffs Jumoke Oyedele and Peter Eshiet (collectively sometimes referred to herein as 

“Oyedele”) claim that defendants, James and Dyan Wingard, breached an agreement to sell the 
Wingard home in San Ramon to the Oyedeles.  

 
The Oyedeles and the Wingards were neighbors.  The Oyedeles claim that in 2010, at 

the height of the financial crisis, they had lost their home to foreclosure and the Wingards were 
in danger of losing theirs.  The Oyedeles allege they reached an agreement with the Wingards 
to benefit both parties:  they would move into the Wingard home; pay an amount in excess of 
the fair market rent, but sufficient to cover all the Wingards’ mortgage payment, taxes, and 
insurance; and purchase the Property at a future date when they were ready.  The parties 
exchanged emails in the summer of 2014 and set a purchase price, but the Wingards later 
increased the price and then refused to complete the sale. 

 
The Wingards claim the original agreement in 2010 was nothing more than a lease; and 

that the parties never reached an enforceable agreement for a sale of the Property then or later 
or that Oyedele breached any such agreement by failing to draft or sign a formal written 
agreement, provide a timely prequalification loan approval letter, and complete the purchase. 

 
Oyedele filed suit first.  The Wingards subsequently filed an Unlawful Detainer Action 

and a First Amended Cross-Complaint (“FACC”) for Breach of Contract and Declaratory Relief 
in this action. 

 
The Wingards now move for summary judgment or adjudication as to their FACC. 
 
Analysis 
 
It is unnecessary for the court to issue a ruling whether there is a triable issue of fact 

regarding whether the parties reached an agreement for sale of the Property or a sufficient 
writing exists reflecting that agreement because there is a transcending defect in the motion:  
the Wingards have failed to address all causes of action and all elements of the individual 
causes of action. 

 
This motion represents the relatively rare example of a motion for summary judgment or 

summary adjudication by a plaintiff or cross-complainant rather than a defendant or cross-
defendant.   

 
“A [plaintiff] may move for summary judgment in an action . . . if it is contended that . . . 

there is no defense to the action . . . .”  (CCP § 437c (a)(1) (emphasis added).)    “[S]ummary 
judgment law in this state no longer requires a plaintiff moving for summary judgment to 
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disprove any defense asserted by the defendant as well as prove each element of his own 
cause of action. . . . All that the plaintiff need do is to ‘prove[] each element of the cause of 
action.’”  (Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 853.)   

 
Here, the Wingards’ notice of motion fails to state the pleading as to which it is directed, 

but their Memorandum of Points and Authorities makes clear they are moving for summary 
judgment as to their own FACC, rather than as to plaintiffs’ complaint.  However, the FACC 
alleges ten causes of action and the Memorandum of Points and Authorities mentions at most 
four – the Fifth, Sixth and Seventh, for breach of contract, and the Tenth, for declaratory relief.  
But summary judgment may be granted only if it completely disposes of an entire action.  
Therefore, the motion for summary judgment must be denied. 

 
Further, summary adjudication must also be denied as to the Fifth, Sixth, and Seventh 

Causes of Action, assuming these are the causes of action as to which the Wingards seek relief.  
The elements of a cause of action for Breach of Contract are:  “(1) existence of the contract; (2) 
plaintiff's performance or excuse for nonperformance; (3) defendant's breach; and (4) damages 
to plaintiff as a result of the breach.”  (CDF Firefighters v. Maldonado (2008) 158 Cal.App.4th 
1226, 1239.)  The Wingards bear the initial burden to present prima facie evidence that the facts 
are undisputed and establish all these elements.  (See Aguilar, supra.)  “[A] a plaintiff cannot 
obtain judgment on a breach of contract cause of action in an amount of damages to be 
determined later.”   (Paramount Petroleum Corp. v. Superior Court, supra, 227 Cal.App.4th 226, 
241.)  The Wingards allege damages of $100,000 or according to proof.  (FACC ¶ 37, 80, 89, 
96.)  However, they have failed to submit any evidence of the precise amount of their damages. 

 
The court also declines to grant summary adjudication in favor of the Wingards on the 

declaratory relief cause of action as to the right to possession of the Property.  The FACC does 
not make clear that the right to possession is the only issue as to which the Wingards seek 
declaratory relief.  (See the “including but not limited to” language in ¶ 114; see also the 
language in ¶ 9 of the prayer).  Further, declaratory relief operates prospectively, rather than 
merely to redress past wrongs.  (5 Witkin, California Procedure (5th Ed. 2008) Pleading, § 850, 
p. 265.)  The remedy is to be used “in the interests of preventive justice, to declare rights rather 
than execute them.”  (Gafcon, Inc. v. Ponsor & Associates (2002) 98 Cal.App.4th 1388, 1403 
(internal quotations omitted); see also Hood v. Superior Court (1995) 33 Cal.App.4th 319, 323-
324.)   Here, the Wingards claim they are entitled to possession as a result of a past wrong, not 
prospectively.  Declaratory relief should not be used to “for the purpose of anticipating and 
determining an issue which can be determined in the main action. The object of the statute is to 
afford a new form of relief where needed and not to furnish a litigant with a second cause of 
action for the determination of identical issues.”  Hood v. Superior Court (1995) 33 Cal.App.4th 
319, 323-324 (internal quotations omitted). 

 
Evidentiary Objections 
 
In view of the basis for the court’s ruling, the court declines to rule on any of the 

evidentiary objections.  The court does not deem them material to the disposition of the motion.  
(See CCP § 437c (q).) 
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 4.  TIME:  9:00   CASE#: MSC17-01707 
CASE NAME: OWENS VS. CSAA 
HEARING ON MOTION FOR LEAVE TO FILE 3rd Amended COMPLAINT 
FILED BY HERBERT OWENS, LATONYA OWENS 
* TENTATIVE RULING: * 
 

NOTE: Dept. 9 is in Jury Trial so if you intend to argue the Tentative Ruling you will need to 

email Department 9 at dept9@contracosta.courts.ca.gov In the email you must provide what 

you specifically intend to argue or what you don’t like about the ruling. You must cc all opposing 

counsel/parties on the email and Department 9 must receive the email by 4:00 p.m. today. 

Department 9’s phone will not be answered between 1:30 p.m. and 4:00 p.m.  

 
Unopposed – granted. 

 

  

 5.  TIME:  9:00   CASE#: MSC17-02495 
CASE NAME: BERNIE VS. BERNIE 
HEARING ON MOTION TO STRIKE PORTIONS OF PLAINTIFF'S COMPLAINT 
FILED BY DAN BERNIE 
* TENTATIVE RULING: * 
 
Hearing dropped by Court.  First Amended Complaint filed 9/11/18. 

 

  

 6.  TIME:  9:00   CASE#: MSC17-02495 
CASE NAME: BERNIE VS. BERNIE 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY DAN BERNIE 
* TENTATIVE RULING: * 
 
Hearing dropped by Court.  First Amended Complaint filed 9/11/18. 

 

  

 7.  TIME:  9:00   CASE#: MSC18-00135 
CASE NAME: AMY SCEARCY  VS.  CONTRA COSTA WARMING CENTER 
HEARING ON MOTION TO SET ASIDE DEFAULT 
FILED BY CONTRA COSTA WARMING CENTER 
* TENTATIVE RULING: * 
 

NOTE: Dept. 9 is in Jury Trial so if you intend to argue the Tentative Ruling you will need to 

email Department 9 at dept9@contracosta.courts.ca.gov In the email you must provide what 
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you specifically intend to argue or what you don’t like about the ruling. You must cc all opposing 

counsel/parties on the email and Department 9 must receive the email by 4:00 p.m. today. 

Department 9’s phone will not be answered between 1:30 p.m. and 4:00 p.m.  

 
Unopposed – granted.  An answer shall be filed by Defendant no later than 15 days from 
the date of this hearing. 

 

  

 8.  TIME:  9:00   CASE#: MSN16-0201 
CASE NAME: THOMPSON VS. CITY OF WALNUT CREEK 
HEARING ON MOTION TO COMPEL DEPOSITION OF HEATHER BALLENGER 
FILED BY LEANNE THOMPSON, MARGARET MARY THOMPSON 
* TENTATIVE RULING: * 
 

NOTE: Dept. 9 is in Jury Trial so if you intend to argue the Tentative Ruling you will need to 

email Department 9 at dept9@contracosta.courts.ca.gov In the email you must provide what 

you specifically intend to argue or what you don’t like about the ruling. You must cc all opposing 

counsel/parties on the email and Department 9 must receive the email by 4:00 p.m. today. 

Department 9’s phone will not be answered between 1:30 p.m. and 4:00 p.m.  

 
In view of the substantial discovery disputes, both the pending motion relating to several matters 
in connection with the deposition of Heather Ballenger as well as the motion set for 9/26/18 and 
any other discovery matters which may arise between now and the trial date, a Discovery 
Referee will be appointed by the Court pursuant to CCP 639.  The Court intends to appoint 
retired Superior Court Judge James Trembath unless either party objects by e-mail as set forth 
above, in which case each party shall submit 2 names of their selection for proposed Discovery 
Referee and the Court will choose and send an appointment order to the parties.   
 

  

 9.  TIME:  9:00   CASE#: MSN18-1547 
CASE NAME: LOPEZ VS. QUISPE 
HEARING ON DEMURRER TO U.D. COMPLAINT 
FILED BY MARIA QUISPE 
* TENTATIVE RULING: * 
 
Hearing dropped by Court.  Entire action dismissed 9/7/18. 

 

 

  

mailto:dept9@contracosta.courts.ca.gov


CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   09 
HEARING DATE:   09/19/18 

 
 

- 6 - 

ADD-ON 

10.  TIME:  9:00   CASE#: MSC18-00135 
CASE NAME: AMY SCEARCY  VS.  CONTRA COSTA WARMING CENTER 
HEARING ON CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
May appear by CourtCall since no opposition was filed to the Motion to Set Aside, and thus no 
appearance will be made on that matter.  See Line 7. 

 

 

 


